DUXBURY:

A POSTSCRIPT TO THE FINANCIAL PLANNER’S VIEW –

SMART FINANCIAL PLANNING IN DIVORCE CASES
The above analysis of the At A Glance Duxbury tables by a sophisticated financial planner teaches, it is suggested, the following lessons to the financial relief practitioner. 

1.
Involvement of financial planners in the negotiation process. 

1.1
Banks and investment houses bang on the doors of solicitors, wanting to have the opportunity to invest the monies awarded to wives in divorce settlements.   Time and again the financial advisers will bemoan the fact that they were not involved in the negotiation of the lump sum, because it is deficient and not fit for purpose.  

It is pretty obvious that the divorcing client would be better served by financial planning alongside, or within, the negotiation.  

For example:-
1.2
The lawyer should not advance any figure for a lump sum to capitalise maintenance until a financial planner has put it through a rigorous workout on the computer carrying all the variables of tax and interest rates.  

NB this is not something that a lawyer is equipped to do.

1.3
Most effective, in my experience, is to be able to demonstrate on screen in an interview room at the click of a computer the various variables and assumptions.  It is demonstrably easy for a financial planner to do this.  And it saves time, money and a potential negligence case against the lawyer; as well as enhancing the lawyer’s own reputation/image by association with technological professionalism.  

1.4
Do not be caught short at Court.  

Ensure that you, on a personal computer, have all the projections which can be shown in Court of the variables which may be discussed in submissions.  Judges expect that practitioners will be able to e-mail them all the required tables and schedules and variables.  

1.5
It is even more important to have the financial back-up at Court, where emotions run high and acutely important knife edge decisions are made (as it may seem to a client) on the toss of a coin.  It is vital then to be able to inform, your decisions and those of your client with this material.  

We may justly expect our trainees and junior solicitors to have training in computer usage and familiarity with computations of the interest, tax rates and other variables. 
The complexity increases when you take into account the tax rates of any other relevant jurisdiction.  

In Flick v. Flick  [1995] 2 FLR 45, a case which in many ways gave birth to case management, numerous complex calculations of Duxbury rates in a multiplicity of different countries were produced.  

For example, say that your 42 year old client expects to spend the next ten years in England while the children grow up until they leave school.  She has received a lump sum of £3m, and a further £3m for London accommodation. 
Then she may expect to return to live in Canada, where the first matrimonial home was located; or even to Florida, where her parents have retired.  

Into the mix you may expect to put the "Flick deduction" (as the Judge in McCartney:  Heather Mills v. Sir Paul McCartney [2008] EWHC 401 (Fam) called it), that is, capital sum released when the more spacious house is sold and more modest house purchased. 
So you may assume, for example, that on sale of the London property the £3 million will be realised, that half of it will be applied in year ten to purchase of an alternative property in Florida (or two-thirds, if alternative property is purchased in Canada, and half applied to the generation of income. 
Add to that that this client is particularly attractive, and since the separation has had no problems attracting suitors; and that the English law on the effect of cohabitation is in a mess:  see e.g. the dissenting Opinion of Wall J in Marchant v. Dixon [2008] EWCA Civ 11 for example.  

And finally, that as a smoker, illegal drug abuser and bungie jumper your client life expectation is bound to be diminished. 

CAPITAL AVAILABLE TO SATISFY INCOME NEEDS
	
	Capital sum paid on divorce (additional to housing provision)
	Flick sum of £2m introduced after year 10 if Canadian house purchased.
	Flick sum of £1.5m introduced after year 10 if Florida house purchased.

	Date of Order


	£3m


	
	

	Ten years from Order


	
	£2m
	£1.5m

	TOTAL
	
	£5m
	£4.5m


	PLUS Additional amount factored in for US/Canadian tax
	£A



	LESS  Discount for remarriage


	£B

	LESS Discount for smoker
	£C



	LESS  Discount for use of illegal drugs


	£D

	LESS Discount for dangerous life-style and leisure activities.


	£E

	TOTAL available bearing in mind the above contingencies
	£F


Put all these factors into the mix and you can readily understand the reasons, in appropriate cases, for using a joined up approach combining the use of financial planners, tax accountants and lawyers well before the overall settlement. 

No wiser words have been said in this context than the Judges’ dicta below:
“…. The only certainty is that it will not happen as we have predicted”  Ward LJ, in B v. B [1990] 1 FLR 20.

“….Knowledge of the future being denied to mankind, …. there is really only one certainty: the future will prove the award to be either too high or too low.”  Lord Scarman, in Lim Poh Choo v. Camden & Islington HA [1980] AC 174.

“…. the exercise upon which the Court has to embark is one which is inherently unscientific and in which expert evidence can be of only the most limited assistance.  Average life expectations can be actuarially ascertained, but to assess the probabilities of future political, economic and fiscal policies requires not the services of an actuary or an accountant but those of a prophet.”  Lord Oliver of Aylmerton, in Hodgson v. Trapp 3 WLR 1281.

Is Duxbury a convenient tool, or is it a dangerous and imprecise guide, the blind leading the blind?

It is time for a re-think. 
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